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OIQEST: 

GAO affirms its dismissal of a protest 
aqainst the propriety of a cost comparison 
performed pursuant to OMB Circular A-76 when 
the solicitation contained a provision 
settinq forth an administrative appeals pro- 
cedure that the protester did not exhaust. 
This administrative procedure is the final 
level of aqency review afforded protesters, 
and until such time as this procedure is 
completed, the protester has not exhausted 
its administrative remedies. 

2. Pre-openinq protest to contractina officer, 
requestinq that qovernment' s bid, orepared 
for cost comparison purposes, be rejected as 
nonresponsive because of alleged use of 
incorrect wage rates, is not a substitute for 
a timely-filed appeal of the cost compari- 
son. Protests and cost comparison appeals 
are separate administrative procedures; the 
cost comparison appeal has nothinq to do with 
bid responsiveness, but rather is used to 
determine the correctness of the fiqures used 
to decide whether an aqency should contract- 
o u t  or perform in-house, 
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IS'S p r o t e s t  concerned a l l eged  d e f i c i e n c i e s  i n  a c o s t  
comparison performed by the  General Se rv ices  Adminis t ra t ion 
i n  accord w i t h  Of f i ce  of Management and Budget ( O M B )  Circu- 
l a r  N o .  A-76. We dismissed t h e  p r o t e s t  because ISS had not 
exhausted t h e  a d m i n i s t r a t i v e  appea ls  procedure e s t a b l i s h e d  
by GSA. I n  i t s  f i r s t  r eques t  f o r  r econs ide ra t ion ,  ISS 
i n s i s t e d  t h a t  GSA had n o  s u c h  procedure and t h e r e f o r e  t h e  
requirement f o r  exhaust ion was inapp l i cab le .  We pointed 
o u t ,  however, t h a t  G S A  had indeed provided f o r  an appea ls  
procedure which was s e t  f o r t h  i n  the  s o l i c i t a t i o n .  We 
t h e r e f o r e  aff i rmed our  d i s m i s s a l  of September 17,  1984. 

ISS, i n  i t s  second r eques t  f o r  r e c o n s i d e r a t i o n ,  
acknowledges t h a t  i t  d i d  not  f i l e  an appeal  i n  accord w i t h  
t h e  procedure s e t  f o r t h  i n  the  s o l i c i t a t i o n .  Before bid 
opening, however, ISS had wr i t t en  t h e  c o n t r a c t i n g  o f f i c e r ,  
s t a t i n g  t h a t  i t  be l ieved  G S A ' s  b i d ,  f o r  c o s t  comparison 
purposes ,  would b e  based on i n c o r r e c t  wage r a t e s .  I f  so, 
ISS reques ted  t h a t  t h e  bid be r e j e c t e d  a s  nonresponsive. 
Before t h e  s t a r t  of the  15-day per iod  f o r  p u b l i c  review of 
the c o s t  comparison, however, GSA r e j e c t e d  t h i s  r eques t .  
ISS argues t h a t  t h i s  exchange should s a t i s f y  t h e  
requirement f o r  exhaust ion of a d m i n i s t r a t i v e  remedies 
because the  r e s u l t  of a l a t e r  appea l ,  f i l e d  under t h e  
procedure s e t  f o r t h  i n  the  s o l i c i t a t i o n ,  would not have 
been any d i f f e r e n t .  

The Federal  Acquis i t ion  Regulat ion ( F A R ) ,  i n  accord 
w i t h  OMB C i r c u l a r  No. A-76, r e q u i r e s  t h a t  agencies  e s t a b - '  
l i s h  appea l s  procedures  f o r  informal a d m i n i s t r a t i v e  review 
of c o s t  comparisons. T h e  r e g u l a t i o n s  f u r t h e r  provide t h a t  
t h i s  type of procedure m u s t  a f f o r d  p rospec t ive  c o n t r a c t o r s  
an independent,  o b j e c t i v e  review of t h e  i n i t i a l  c o s t  com- 
pa r i son  r e s u l t  reached by t h e  agency. FAR, S 7-307, 48 
Fed. Reg. 4 2 , 1 0 2 ,  42,128 (1983)  ( t o  b e  cod i f i ed  a t  48 
C.F.R.  S 7-307) .  T h e  a d m i n i s t r a t i v e  appea ls  procedure 
e s t a b l i s h e d  by GSA implements t h i s  r e g u l a t i o n .  

siveness,  ISS's a l l e g a t i o n  concerns t h e  c o r r e c t n e s s  of t h e  
f i g u r e s  used i n  t h e  c a l c u l a t i o n  of  GSA's b i d  and conse- 
quen t ly ,  t h e  p r o p r i e t y  of the  c o s t  comparison between t h i s  
bid and t h e  b i d s  submit ted by p rospec t ive  c o n t r a c t o r s .  
This a l l e g a t i o n  t h e r e f o r e  should have been r a i s e d  under the 

Although i n i t i a l l y  expressed i n  terms of bid respon- 
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c o s t  comparison appea ls  procedure,  where t h e  government's 
bid would have been ad jus t ed ,  i f  app ropr i a t e ,  r a t h e r  t h a n  
r e j e c t e d  a s  nonresponsive.  

c o n t r a c t o r  from f i l i n g  a p r o t e s t ,  t h e  r egu la to ry  scheme 
contemplates t h a t  such m a t t e r s  w i l l  be r a i s e d  u n d e r  t h e  
appea ls  procedure a f t e r  an i n i t i a l  cost-comparison resu l t  
is reached and p u b l i c l y  announced. I n  a formally adver- 
t i s e d  procurement, t h i s  occu r s  a t  bid opening. - See FAR, 
S 7 .306(a ) .  We do not b e l i e v e  t h a t  t h e  f i l i n g  of a p r o t e s t  
can be used a s  a s u b s t i t u t e  for t h e  f i l i n g  of a c o s t  
comparison appea l ,  a s  t h e  appeal  process  is d i s t i n c t  from 
t h e  p r o t e s t  procedures  p re sc r ibed  i n  FAR, 5 14-407-8 . ' /  
T h i s  p rocess  is t h e  f i n a l  l e v e l  of agency review afforded 
p rospec t ive  c o n t r a c t o r s  and accord ingly ,  a d m i n i s t r a t i v e  
remedies a r e  not exhausted u n t i l  s u c h  time a s  i t  is  
completed. 

While GSA's procedure does not prec lude  a p rospec t ive  

ISS d i d  not a v a i l  i t s e l f  of GSA's appea ls  procedure.  
I n  add i t ion  to  the  s o l i c i t a t i o n  p rov i s ion  advis ing  b idde r s  
t h a t  s u c h  a procedure e x i s t e d ,  t h e  record shows t h a t  ISS 
received a l e t t e r  from t h e  c o n t r a c t i n g  o f f i c e r  s t a t i n g  when 
t he  15-day p u b l i c  review per iod  would begin and e n d .  ISS 
could have f i l e d ,  b u t  e l e c t e d  not t o  f i l e ,  a t imely 
cha l lenge  t o  t h e  c o s t  comparison r e s u l t s .  

We aga in  a f f i r m  our d i s m i s s a l  of September 17,  1984.  

Comp t ro 11 ew Geher a1  
of t h e  United S t a t e s  

~ ~~~~ 

- 1/ P r o t e s t s  and appea ls  of c o s t  comparisons a r e  two - 
s e p a r a t e  a d m i n i s t r a t i v e  procedures .  They d i f f e r  i n  a 
number of r e s p e c t s .  Most impor tan t ly ,  p r o t e s t s  may be 
decided by c o n t r a c t i n g  o f f i c e r s ,  a s  was t h e  case  w i t h  ISS's 
p r o t e s t ,  whereas c o s t  comparison appea ls  a r e  considered by 
o f f i c i a l s  o t h e r  than c o n t r a c t i n g  o f f i c e r s .  T h i s  ensures  
t h a t  appea ls  a r e  reviewed independently and o b j e c t i v e l y .  
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